O THINGS

EVERYONE SHOULD KNOW ABOUT
EMPLOYMENT LAW

A TERMINATION THAT IS UNFAIR IS NOT
NECESSARILY ILLEGAL.

In most circumstances, employers can terminate employees “at will,”
meaning at any time for any reason. And they are not even required
by law to give the reason for a discharge. However, there are
exceptions to the “at will” rule. It is illegal for your employer to
terminate you:

e Because of your race, sex, color, national origin, religion, gender,
sexual orientation, gender identity (such as transgender status),
age or disability (including pregnancy), medical condition,
language (or accent), or marital status;

e |nviolation of a contract (such as a union agreement). There may
be an “implied contract” if you have a reasonable expectation of
continued employment (usually based on lengthy employment,
promises of job security, continued promotions and positive
performance evaluations);

e In retaliation for enforcing your own legal rights (such as filing a
claim for unpaid wages);

e Because you have reported your employer to a government
agency or to the police.

YOU HAVE THE RIGHT TO SEE YOUR PERSONNEL FILE.

Most employees, including former employees, have the right to
inspect and receive a copy of their personnel files to know what
information their files contain about them and their job performance
(California Labor Code Section 1198.5). Your employer must allow
you to inspect and copy your file within a “reasonable” amount of
time after you ask to see and copy it. You can ask to add your own
documents to your personnel file if you disagree with some of the
information in the file. Different laws provide similar rights to most
government employees.

YOU MAY BE ENTITLED TO “WAITING TIME PENALTIES” IF
YOUR FINAL WAGES ARE LATE.

If you are fired or laid off, your employer must pay all wages due to
you immediately upon termination (California Labor Code Section
201). If you quit, and gave your employer 72 hours of notice, you are
entitled on your last day to all wages due. If you quit with less than
72 hours of notice, your wages are due within 72 hours after

LEGAL
AID AT
IWWORR

you notified your employer that you will be quitting (California Labor
Code Section 202). If your employer willfully refuses to pay you within
these time limits, it may have to pay you a penalty for each day that
your wages are late, for up to 30 days. (Government employees are not
covered by this rule.) For example, if your employer has a vacation time
policy, your accrued vacation time is considered wages and any unused
vacation time must be paid out when your employment ends. If your
employer does not pay out your vacation time, you may be entitled to
waiting time penalties. Claims for late final pay are filed with the “Labor
Commissioner” (California Department of Industrial Relations, Division
of Labor Standards Enforcement).

A FORMER EMPLOYER CAN SAY BAD, BUT NOT FALSE,
THINGS ABOUT YOU WHEN GIVING A REFERENCE.

If you apply for a job and your former employer is contacted for a
reference, that employer is legally able to say bad things about you or
your work performance as long as the employer’'s comments are
truthful. On the other hand, your former employer cannot knowingly
give false information about your work performance to try to prevent
you from getting a new job. (California Labor Code Section 1050). Also,
your former employer can give his opinion about your work
performance (such as “he was unreliable”) but cannot provide false
factual statements (such as “he was stealing”). Because there is such a
fine line between what is legal and illegal, many employers have
adopted a policy not to provide any information other than the dates of
employment for former employees. Although these policies are
widespread, they are not actually required by law.

MANY WORKERS CAN GET 12 WEEKS OF UNPAID MEDICAL
LEAVE, WITH THE RIGHT TO RETURN TO WORK.

Under California family/medical leave laws, you are entitled to 12 weeks
(used consecutively or intermittently) of unpaid leave from work to
“bond” with a newborn baby, newly adopted foster child, or to care for
a seriously ill child, spouse, domestic partner, parent, parent-in-law,
grandparent, grandchild, sibling, or someone else related by blood or in
a family-like relationship (“designated person”) with a serious health
condition (including a serious health condition caused by domestic
violence). During your leave, your employer must maintain your health
benefits and must reinstate you to the same or equivalent position
when you return. To qualify, you must meet the following criteria:

e Your employer must have 5 employees nationwide;

e You have worked at your job for at least one year;

e You have worked at least 1,250 hours during the previous 12
months;

¢ If the leave is for a “serious health condition,” the condition must
last for more than three days and involve continuing treatment by a
health care provider.
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Regardless of whether they meet the above employer-size or
employment-length rules, workers who participate in the State
Disability Insurance (SDI) Program are entitled to a maximum of eight
weeks of partial pay each year while taking time off from work to
bond with a newborn baby, newly adopted foster child, or to care for
a seriously ill parent, parent-in-law, grandparent, sibling, child,
grandchild, spouse or registered domestic partner.

YOUR EMPLOYER CANNOT DEDUCT MONEY FROM YOUR
PAY IF YOU MAKE A REASONABLE MISTAKE.

Itis illegal for an employer to deduct money from an employee’s
paycheck to offset an inadvertent error, cash shortage, or breakage
(in other words, a loss caused by a simple mistake or accident). To
legally make a deduction, the employer must show the error, cash
shortage, or breakage was caused by the employee’s dishonesty,
willful misconduct or gross negligence. It is also illegal, in most
occupations, for an employer to deduct the cost of a uniform or tools
(exceptions include tools or equipment used in certain trades or
crafts, and implements used by barbers, hair stylists and
manicurists).

YOU MAY BE AN “EMPLOYEE"”; EVEN IF YOU ARE CALLED A
“CONTRACTOR.”

Your designation as an “employee” or as an “independent contractor”
is determined by how you do your work, not by your job title. If you
are an employee, you are eligible for unemployment insurance,
workers’ compensation, health/safety protection by Cal/OSHA, and
protection against discrimination. You do not have these protections
if you are an independent contractor.

What is the difference between an employee and an independent
contractor? There is no one simple test; it is necessary to weigh a
number of factors. Answers of “yes” to the following questions make
it more likely you should be an independent contractor; “no” answers
make it more likely you should be designated as an employee:

e Areyou free from the control and direction of the business,
meaning that you usually do your work without supervision?

e |s your work outside the regular business that is paying you? (For
example, a painter at a school is more likely to be an independent
contractor than a teacher.)

e Do you hold yourself out as an independent business? ? (For
example, do you advertise your services to the general public?)

YOU MAY BE ELIGIBLE FOR UNEMPLOYMENT INSURANCE
IF YOU ARE FIRED OR QUIT YOUR JOB FOR “GOOD CAUSE.”

Being fired from a job does not disqualify you from receiving
unemployment insurance unless you are terminated for
“misconduct;” showing serious or intentional disregard for your
employer’s interests.
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Repeated tardiness or unexcused absences from work may qualify as
misconduct, but; “poor performance” is not normally misconduct and
should not disqualify you from unemployment benefits. If you quit a job
for a good reason, you can still collect unemployment insurance. The
“good cause” standard for quitting a job can be difficult to meet. The
following circumstances are considered to be “good cause” to quit a job:

e Domestic reasons (leaving your job in order to maintain a marriage
or family situation);

e You are offered a better job (if you are offered another job with
better wages, benefits and potential, and then the job falls through);

e Health reasons (before quitting, you must inform your employer of
the health problem and ask for a leave of absence or a less
demanding job);

¢ |ntolerable working conditions (such as safety problems,
harassment, or significant demotions or pay cuts).

To avoid being disqualified for unemployment insurance if you quit the
job, you must also make all reasonable attempts to notify your
employer and attempt to solve the problem before you quit.

YOU CAN “PRE-CHOOSE” YOUR WORKERS' COMPENSATION
DOCTOR.

If your employer offers a group health plan, you can pre-designate your
primary care physician to treat you if you become injured on the job.
The advantage to selecting your own physician ahead of time is that
he/she, rather than the employer’s choice of doctor, will be primarily
responsible for examining and treating you if you suffer an on-the-job
injury. Pre-selecting your physician is easy: just make sure your doctor
agrees to be your pre-designated physician and then notify your
employer in writing of your selection. (See Form 9783 to predesignate
your physician.)

YOU CAN REASONABLY REFUSE TO DO UNSAFE WORK.

The California Labor Code (Section 6311) allows you to refuse to
perform unsafe work as long as it is a violation of a Cal/OSHA standard
or Labor Code provision and is hazardous enough that any reasonable
person would think his/her health or safety would be in danger by
doing the work. Before you refuse to perform unsafe work, however,
make sure you inform your supervisor about the unsafe condition, and
give the company a chance to correct it. If the company does not
correct the unsafe condition, and you decide to refuse the work, make
sure that you inform your supervisor, preferably in writing or in front of
others, exactly why you are refusing to do the work, and that you will
return to work as soon as the condition is fixed. Finally, you should
contact Cal/OSHA to file a complaint against your employer.
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